
D isputes over D&O insurance claims often involve the scope and 
extent of coverage in so-called mixed claim cases — those that 
involve both covered claims and claims argued to be “uncov-

ered,” covered and “uncovered” parties, or a combination of both.  In 
a January 2020 decision, in the case Arch Insurance Company v. Murdock, 
C.A. No. N16C-01-104 EMD, CCLD (Del. Super. Jan. 17, 2020), the Delaware 
Superior Court adopted the so-called “larger settlement rule” favored 
by policyholders, which provides allocation only in those cases where 
liability for the “uncovered” claims or parties increases the total amount 
of the underlying settlement. The court so ruled despite the fact that the 
D&O policies in the case required allocation based on the parties’ “rela-
tive legal exposures.”  

The decision is significant for policyholders because it potentially 
revives the larger settlement rule as the method of allocation in certain 
cases where the policy at issue requires allocation based on relative 
legal exposure. 

Allocation in Mixed Claim Cases

There are two primary ways to allocate between indemnifiable loss 
in so-called mixed claim cases. Under the larger settlement rule, if the 
“uncovered” parties/claims do not increase the overall amount of the 
settlement, then the insurance company cannot allocate any portion of 
the loss and is obligated to cover the entire settlement amount. Caterpillar 
v. Great Am. Ins. Co., 62 F.3d 955, 960 (7th Cir. 1995). The second method, 
the relative legal exposure method, provides allocation potentially to limit 
coverage to those portions of settlement amounts that are attributable to 
covered parties or covered claims based on their potential liability at the 
time of settlement. Determining relative legal exposure involves a fact-
intensive inquiry into, among other things, the likelihood of an adverse 
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judgment; the risk/exposure of each settling party; the source of 
funding for the settlement; and the motivations of the parties that 
negotiated the settlement. Safeway Stores v. Nat’l Union Fire Ins. Co., 
No. C-88-3440-DLJ, 1993 U.S. Dist. LEXIS 2006, at *14 (N.D. Cal. Feb. 4, 
1993). Inquiries into the relative legal exposures of parties to a settle-
ment often result in protracted and costly litigation.  

Today, many D&O policies contain allocation provisions requiring 
allocation based on the relative legal exposure method. The Delaware 
Superior Court’s decision in Murdock signifies that the larger settle-
ment rule should not be discounted and still may play a significant 
role in allocation disputes.  

Delaware Court Decision in Murdock

The D&O claims at issue in Murdock involved settlements paid to 
resolve shareholder lawsuits and securities class actions arising from 
wrongdoing alleged against the directors of Dole Food Company, 
Inc. in connection with a transaction to take the publicly-traded 
company private.  

On cross-motions for summary judgment on allocation, the poli-
cyholders asserted that the larger settlement rule should apply to 
decide allocation of settlement amounts. The policyholders further 
asserted that under the larger settlement rule, the entire amount of 
the underlying settlements was covered under Dole’s D&O tower 
of insurance and had to be paid by the insurance companies. The 
insurance companies argued that the policies’ allocation provi-
sion required allocation based on the relative legal exposures of 
the parties and precluded allocation based on the larger settlement 
rule. The Dole policies’ allocation provision provided that, in mixed 
claim cases: 

the Insured and the Insurer agree to use their best 
efforts to determine a fair and proper allocation of 
covered Loss….In making such determination, the 
parties shall take into account the relative legal and 
financial exposures of the Insureds in connection with 
the defense and/or settlement of the Claim.

Decision at 5.

Despite the presence of this provision specifying allocation based 
on the relative legal exposure method, the Delaware Superior Court 
held that the provision did not apply to the circumstances of the case. 
In particular, the court ruled that the allocation provision did not 
set out a specific method of allocation in the event the parties failed 
to agree on allocation issues; rather, it addressed only the situation 
in which the policyholders and insurance companies use their best 
efforts to arrive at an allocation. Decision at 15. Because the record 
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contained no facts showing that the parties engaged in any efforts to determine allocation of the settle-
ment amounts, the court found the allocation provision “mostly unhelpful under the facts presented.” 
Decision at 12.  

Not bound by the allocation provision in the policies, the court held that the larger settlement rule 
applied because any type of pro rata or relative exposure analysis was “contrary” to the language of 
the policies which covered “all Loss” that the policyholder was legally obligated to pay and did not 
limit coverage where there was overlap between insured and uninsured claims. Decision at 14. The 
court rejected the argument that application of the larger settlement rule would deprive the insurance 
companies of their rights under the policies.

Significance of the Murdock Decision

The Delaware Superior Court’s decision in Murdock provides policyholders sound and reasoned 
support to press for application of the larger settlement rule despite explicit policy language 
requiring pro rata allocation. Insurance companies may respond to Murdock by revising their allo-
cation provisions to avoid the larger settlement doctrine. If nothing else, Murdock underscores how 
important it is for policyholders to know what type of allocation method their policies require so 
that they are better equipped to maximize coverage when faced with D&O claims. 

This was prepared by Anderson Kill P.C. to provide information of interest to readers. Distribution of this publication does not 
establish an attorney-client relationship or provide legal advice. Prior results do not guarantee a similar outcome. Future devel-
opments may supersede this information. We invite you to contact the editor, Mark Garbowski at mgarbowski@andersonkill.
com or (212) 278-1169, with any questions. 


